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1. FOUNDATIONS OF INTERNATIONAL TRADE, 
INVESTMENT, AND SUSTAINABLE DEVELOPMENT 

International law forms the backbone of global governance, shaping the rules, norms, 
and mechanisms that allow nations to cooperate in addressing shared challenges. Among 
these challenges, fostering sustainable development has become one of the most pressing 
imperatives of our time. With global crises such as climate change, poverty, inequality, 
and environmental degradation intensifying, the relevance of international law in 
charting a sustainable path forward cannot be overstated. Defined in the 1987 
Brundtland Report as development that meets “the needs of the present without 
compromising the ability of future generations to meet their own needs,” sustainable 
development has emerged as a guiding principle for international cooperation. 
However, this seemingly simple idea hides a web of legal, institutional, and practical 
complexities that challenge its implementation. 

The relationship between international law and sustainable development is dynamic 
and intricate. On one hand, international law provides the legal structures; treaties, 
agreements, and institutions that set the boundaries for behaviour and incentivize 
compliance among states . On the other hand, sustainable development introduces 
ethical, strategic, and forward-thinking dimensions that demand law’s evolution to align 
with environmental preservation, social equity, and economic prosperity . Yet, these 
two forces do not always converge seamlessly. International law’s traditional focus on 
state sovereignty and economic growth frequently collides with the more 
comprehensive and long-term demands of sustainable development, which aim to 
integrate environmental stewardship and social inclusivity into global governance. 

Despite these lofty ideals, sustainable development’s operationalization within 
international law has been fraught with challenges. Legal instruments such as the 
adoption of the United Nations Framework Convention on Climate Change 
(UNFCCC) in 2015, the Paris Agreement, and the 2030 Agenda for Sustainable 
Development represent global milestones in aligning law with sustainability. However, 
these agreements often rely on voluntary commitments and lack the binding 
enforcement mechanisms necessary to ensure full compliance. For instance, while the 
Paris Agreement marked a watershed moment in collective climate action, its 
dependence on nationally determined contributions (NDCs) leaves much of the heavy 
lifting to individual states. Furthermore, while the Paris Agreement requires 
monitoring and reporting of carbon emissions, it does not have the ability to force a 
country to reduce emissions. Most actions related to reducing carbon emissions have to 
be passed by legislative bodies or heads of states, and agreements with the international 
community come second to those forms of decision making. The result of all this is a 
patchwork of commitments, with significant disparities in ambition and capacity 
between developed and developing countries. 



Ibe Kachikwu. 

352 

 

Moreover, the principles of sustainable development often intersect with – and 
sometimes clash against, the entrenched norms of state sovereignty and non-
intervention. International law, traditionally designed to preserve the autonomy of 
states, can struggle to accommodate sustainability’s global scope, which requires 
cooperative approaches to issues that transcend borders. Climate change, for example, 
is inherently transboundary, with the actions of one state affecting others in profound 
and often irreversible ways. Similarly, environmental degradation caused by 
deforestation or pollution may occur within a state’s territorial boundaries, yet its 
consequences whether through loss of biodiversity or atmospheric impacts extend 
globally. These challenges necessitate innovative approaches to international legal 
frameworks, where sovereignty is balanced with shared responsibility. 

Despite these obstacles, there has been a gradual shift toward integrating sustainability 
into international legal instruments. Trade agreements increasingly include chapters on 
labour rights and environmental protection, and some BITs now feature provisions 
explicitly referencing sustainable development. The Canada-Burkina Faso BIT, for 
example, incorporates language emphasizing the importance of aligning investment 
with environmental and social goals. Similarly, regional initiatives such as the European 
Union’s Green Deal seek to embed sustainability within the fabric of economic policies, 
leveraging trade and investment as tools for achieving broader ecological and social 
objectives. 

The role of international institutions in advancing sustainable development cannot be 
understated. The WTO, for instance, has begun to address the intersection of trade and 
the environment through initiatives like the liberalization of environmental goods and 
services. Similarly, the United Nations Conference on Trade and Development 
(UNCTAD) has developed frameworks to guide countries in crafting investment 
policies that align with the Sustainable Development Goals (SDGs). These efforts 
reflect a growing recognition that economic activity must be regulated not only to 
prevent harm but also to actively contribute to global sustainability efforts. 

Consequently, international law stands as both a facilitator and a battleground for 
sustainable development. Its structures, while essential for fostering cooperation and 
setting global norms, must evolve to better align with the complex and interdependent 
goals of sustainability. The challenges are immense: from reconciling state sovereignty 
with global responsibilities to ensuring that economic liberalization does not 
undermine social and environmental progress. Yet, the opportunities are equally 
profound. By embedding sustainability into the core of legal frameworks governing 
trade, investment, and environmental protection, international law can become a 
powerful force for driving the transformative change needed to secure a just and 
sustainable future for all. 
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HISTORICAL EVOLUTION: FROM ECONOMIC LIBERALIZATION TO 
SUSTAINABILITY 

The trajectory of international law reveals a gradual transition from an exclusive focus 
on economic liberalization to a more nuanced embrace of sustainability. In the 
aftermath of World War II, the reconstruction of the global economy took precedence. 
Agreements such as the General Agreement on Tariffs and Trade (GATT) focused on 
reducing trade barriers and promoting market access, laying the foundation for today’s 
global trading system. Similarly, the proliferation of BITs during the mid-20th century 
sought to attract foreign investment by offering robust protections to investors, 
including guarantees of fair treatment, non-discrimination, and compensation for 
expropriation. 

While these agreements succeeded in fostering economic growth, their emphasis on 
liberalization often came at a cost. Environmental degradation, resource depletion, and 
widening social inequalities emerged as unintended consequences of unchecked 
economic activity. This growing awareness led to pivotal milestones in the 1960s and 
1970s, such as the 1972 Stockholm Conference on the Human Environment, which 
framed environmental protection as a global concern, and the 1992 Rio Earth Summit, 
which introduced the principle of “common but differentiated responsibilities.” These 
principles emphasized the need for international cooperation while acknowledging the 
unequal capacities of developed and developing countries to address global challenges. 

In the decades that followed, the incorporation of sustainability into international law 
gained momentum. Landmark agreements such as the Paris Agreement on Climate 
Change and the United Nations Framework Convention on Climate Change 
(UNFCCC) exemplify this shift, aligning economic activity with environmental 
imperatives. Regional trade agreements (RTAs) and BITs have also evolved to address 
sustainability concerns, incorporating provisions on labour standards, environmental 
safeguards, and responsible business conduct. The Canada-Burkina Faso BIT, for 
instance, explicitly links investment to sustainable development, emphasizing the need 
to meet present needs without jeopardizing the well-being of future generations. 

2. THE RULE OF LAW AND SUSTAINABLE DEVELOPMENT 

The rule of law is fundamental to the realization of sustainable development. It ensures 
that legal obligations are applied fairly, consistently, and transparently, creating a stable 
environment for economic activity and public policy. In the context of international 
law, the rule of law facilitates cooperation between states and protects the rights of 
individuals and communities impacted by trade and investment. 

Investment tribunals have emerged as key actors in the application of the rule of law to 
sustainability issues. These tribunals, established under BITs and other agreements, are 
increasingly called upon to adjudicate disputes involving environmental and social 
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considerations. Cases such as Vattenfall v. Germany illustrate the tension between 
investor protections and state efforts to meet sustainability goals. While tribunals have 
shown a willingness to consider sustainability, their decisions remain constrained by 
treaty language, which often prioritizes investor rights over public welfare. 

A key challenge in aligning the rule of law with sustainable development is the 
fragmentation of international legal regimes. Trade, investment, and environmental 
agreements frequently operate in silos, leading to conflicting obligations and missed 
opportunities for synergy. For example, while trade agreements promote economic 
liberalization, they often lack provisions addressing labour standards or environmental 
protection. Similarly, investment agreements protect foreign investors but can restrict 
states’ ability to regulate in the public interest. Bridging these gaps is essential for 
ensuring that international law supports rather than undermines sustainable 
development. 

3. LEGAL FRAMEWORKS GOVERNING TRADE AND 
INVESTMENT 

Frameworks for Structuring Trade and Investment Agreements 

1. Trade-Related Legal Frameworks 

Trade agreements are structured at the multilateral, regional, and bilateral levels, each 
offering unique contributions to sustainable development governance. These 
frameworks are increasingly integrating provisions that address environmental and 
social objectives, ensuring trade and investment serve broader public policy goals. 

a. Multilateral Frameworks 

The multilateral trade framework, anchored by the World Trade Organization (WTO), 
remains the cornerstone of global trade governance. While the WTO traditionally 
focused on reducing trade barriers and promoting market access, recent developments 
show its growing role in sustainability. 

Discussions at the WTO increasingly address the intersection of trade and climate 
change. The proposed Carbon Border Adjustment Mechanism (CBAM), for instance, 
represents an innovative approach to mitigating carbon leakage. CBAM, championed 
by the European Union, imposes tariffs on imports based on their carbon footprint. 
Although controversial, CBAM aligns with the WTO’s principles of environmental 
protection under GATT Article XX, which allows trade restrictions necessary to 
conserve exhaustible natural resources or protect human, animal, or plant life. 
However, the mechanism’s compatibility with non-discrimination principles under 
GATT Article I (Most-Favored Nation) and Article III (National Treatment) remains 
a subject of legal scrutiny. 
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The WTO has also facilitated agreements on environmental goods and services, 
encouraging the liberalization of trade in clean technologies such as solar panels, wind 
turbines, and energy-efficient machinery. These initiatives demonstrate the multilateral 
system’s potential to advance sustainable development by incentivizing green trade. 

b. Regional Frameworks 

Regional trade agreements (RTAs) offer a more tailored approach to sustainability by 
addressing specific environmental and social challenges within a particular geographic 
or economic context. 

The African Continental Free Trade Area (AfCFTA), launched in 2018, exemplifies 
how regional frameworks can integrate sustainability into trade . AfCFTA aims to 
boost intra- African trade while promoting sustainable industrialization. Its protocols 
on trade in goods and services emphasize the reduction of non-tariff barriers and 
support for environmentally sustainable industries. The inclusion of provisions for 
clean energy transitions, sustainable agricultural practices, and technology transfer 
reflects the agreement’s commitment to aligning trade with Africa’s sustainable 
development goals. 

Similarly, the European Green Deal shows just how regional frameworks can drive 
sustainability through trade policy. By conditioning trade preferences on adherence to 
environmental standards, the EU leverages its market power to promote sustainability 
among trading partners. 

c. Bilateral Agreements 

Bilateral trade agreements allow states to negotiate tailored provisions that reflect their 
specific economic and sustainability priorities. These agreements often incorporate 
innovative mechanisms to address climate, biodiversity, and labour issues. 

The New Zealand-United Kingdom Free Trade Agreement (2022) sets a benchmark for 
integrating sustainability into bilateral trade. Article 22.6 (2) of the agreement 
establishes binding commitments to the Paris Agreement to take action against 
greenhouse gas emissions to foster global commitment to climate change. Both parties 
agree to uphold high environmental standards and avoid lowering these standards to 
attract trade or investment. The agreement also includes mechanisms for monitoring 
compliance, such as 

joint committees and consultation processes, ensuring accountability in implementing 
sustainability objectives. 

Similarly, the Japan-Mexico Economic Partnership Agreement encourages cooperation 
on renewable energy projects and energy efficiency improvements. Such provisions 
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highlight the growing intersection of trade policy and environmental governance at the 
bilateral level. 

2. Innovations in Structuring Agreements for Sustainability 

The growing focus on sustainability has driven the adoption of innovative legal 
mechanisms within trade and investment agreements. These mechanisms ensure that 
economic activities align with environmental and social priorities, reflecting the broader 
shift toward responsible global governance. 

a. Environmental Impact Assessments and Ex-Ante Reviews 

Environmental Impact Assessments (EIAs) and sustainability impact assessments 
(SIAs) are increasingly integrated into trade negotiations. These tools evaluate the 
potential environmental and social impacts of proposed agreements before they are 
finalized. For instance, the EU’s Sustainability Impact Assessment Framework is used 
to assess the implications of its trade agreements on biodiversity, labour, and climate 
change. By identifying risks and recommending mitigation strategies, EIAs and SIAs 
promote transparency and accountability in trade policy-making. 

b. Exceptions and Carve-Outs 

Modern agreements frequently include exceptions and carve-outs to safeguard states’ 
regulatory autonomy in pursuing sustainability objectives. GATT Article XX provides 
a foundational framework for such exceptions, allowing trade measures necessary to 
protect public health or conserve natural resources. Building on this principle, newer 
agreements include detailed clauses that exempt environmental or public health 
regulations from being challenged under trade or investment rules. 

For example, the Comprehensive and Progressive Agreement for Trans-Pacific 
Partnership (CPTPP) allows parties to adopt measures necessary to address climate 
change or protect endangered species, provided such measures are not arbitrary or 
discriminatory. Similarly, the Canada-EU Comprehensive Economic and Trade 
Agreement (CETA) protects the right of states to regulate in areas such as renewable 
energy and pollution control, ensuring that sustainability policies are not undermined 
by investor claims. 

c. Transparency and Reporting Mechanisms 

Transparency provisions are another critical innovation in modern agreements. These 
provisions require parties to disclose information on environmental and social impacts, 
enabling public scrutiny and participation. Agreements like the United States-Mexico- 
Canada Agreement (USMCA) establish mechanisms for monitoring compliance with 
labor and environmental commitments, such as periodic reporting and independent 
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reviews. Such mechanisms enhance accountability and ensure that sustainability 
objectives are integrated into the implementation phase of trade agreements. 

4. INNOVATIVE PROVISIONS IN TRADE AND INVESTMENT 
AGREEMENTS PROVISIONS AGREEMENTS 

The increasing focus on sustainability has led to the adoption of specific provisions 
within trade and investment agreements. These provisions serve as tools for aligning 
economic activity with environmental and social goals. 

1. Climate Action Clauses 

Climate provisions have become a critical feature in modern agreements. For instance: 

The European Union’s Green Deal Trade Policy ties preferential market access to 
adherence to environmental standards. The EU’s agreements with Japan and Vietnam 
incorporate provisions to implement the Paris Agreement, including obligations to 
reduce carbon emissions and transition to renewable energy. 

2. Corporate Social Responsibility (CSR) and ESG Commitments 

Several agreements incorporate CSR and ESG (environmental, social, and governance) 
principles as binding or advisory standards: 

The ASEAN Comprehensive Investment Agreement (ACIA) encourages adherence to 
international CSR guidelines, such as the OECD Guidelines for Multinational 
Enterprises. 

Some agreements explicitly promote transparency in supply chains. For example, the 
US- Mexico-Canada Agreement (USMCA) includes enforceable commitments on 
labour rights and anti-corruption measures, reflecting broader ESG priorities. 

3. Technology Transfer and Green Investments 

Provisions that encourage technology transfer are becoming more prominent in 
agreements involving developing countries: 

Agreements such as the Energy Charter Treaty (ECT) promote investments in 
renewable energy projects and encourage states to adopt policies supporting low-
carbon technologies. 
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5. EMERGING TRENDS IN SUSTAINABLE TRADE AND 
INVESTMENT LAW 

The future of trade and investment law is shaped by emerging trends that respond to 
global sustainability challenges. These trends highlight innovative approaches to 
integrating environmental, social, and economic objectives into legal frameworks. 

1. Carbon Border Adjustment Mechanisms (CBAMs) 

Carbon pricing is gaining traction as a tool to address climate change within trade 
frameworks. The EU’s proposed Carbon Border Adjustment Mechanism aims to level 
the playing field by imposing tariffs on carbon-intensive imports. While CBAMs align 
with sustainability goals, they raise concerns about compliance with WTO principles 
of non- discrimination, requiring careful legal design. 

2. Digital Trade and Sustainability 

Digital trade provisions, such as those in the Digital Economy Partnership Agreement 
(DEPA), increasingly address issues like energy efficiency in data centres and the 
environmental impacts of e-commerce. These agreements highlight the intersection of 
technology and sustainability, offering new opportunities for green innovation. 

3. Private Sector Participation 

Private sector actors are playing a growing role in shaping trade and investment 
governance. Multinational corporations are adopting voluntary sustainability 
standards, such as the Equator Principles and Science-Based Targets Initiative, to align 
their operations with global climate and social goals. These efforts complement legal 
frameworks, providing an additional layer of accountability. 

6. DEVELOPING OBSTACLES AND THE PATHWAYS TO 
TRADE AND INVESTMENT INTEGRATION 

a. The Fragmentation of International Law 

One of the most significant legal challenges in integrating trade, investment, and 
sustainable development lies in the fragmented nature of international law. Trade and 
investment agreements are often negotiated independently of one another, creating 
overlapping, inconsistent, and at times contradictory obligations for states. The 
coexistence of multilateral frameworks like the WTO, bilateral investment treaties 
(BITs), regional trade agreements (RTAs), and sectoral agreements results in a lack of 
coherence, complicating implementation and enforcement. 

Efforts to harmonize these regimes, such as the UNCTAD Investment Policy 
Framework for Sustainable Development (IPFSD) and the OECD Policy Framework 
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for Investment, provide valuable guidance but lack binding authority. Without a 
concerted effort to create a cohesive legal architecture, states remain caught in a web of 
conflicting obligations, limiting their capacity to pursue integrated sustainability 
strategies. 

b. Investor-State Dispute Settlement (ISDS) and Regulatory Autonomy 

The ISDS mechanism, a common feature of BITs and other investment agreements, has 
been one of the most contentious aspects of international investment law. While ISDS 
provides investors with a mechanism to resolve disputes with host states, it has also 
been criticized for prioritizing investor rights over public policy objectives, including 
environmental protection and public health. 

Cases such as Vattenfall v. Germany illustrate this tension. In this case, Vattenfall, a 
Swedish energy company, filed a claim against Germany under the Energy Charter 
Treaty (ECT), challenging environmental regulations that restricted the construction of 
a coal- fired power plant. 

To address these concerns, some states and international organizations are advocating 
for reforms to the ISDS system. The EU’s Investment Court System (ICS), introduced 
in agreements such as the EU-Canada Comprehensive Economic and Trade Agreement 
(CETA), aims to replace ad hoc arbitration panels with a permanent tribunal that 
ensures greater transparency, consistency, and accountability. Additionally, some 
agreements, such as the Brazil-India Investment Cooperation and Facilitation Treaty, 
have opted for state-to-state dispute resolution mechanisms that emphasize dialogue 
and non-adversarial approaches to resolving conflicts. 

c. The Tension Between Market Liberalization and Policy Space 

Market liberalization, a core objective of trade and investment agreements, often comes 
into conflict with the need for regulatory space to pursue sustainability objectives. 
Trade agreements typically prohibit discriminatory practices, requiring states to treat 
foreign and domestic goods, services, and investors equally under principles such as 
national treatment and most-favoured-nation (MFN) treatment. While these principles 
promote fairness and non-discrimination, they can constrain states’ ability to 
implement policies that favour sustainable development. 

Newer agreements attempt to balance liberalization with policy space by including 
exceptions for public welfare measures. For example, the CPTPP explicitly allows states 
to adopt measures necessary to protect human, animal, or plant life or health, provided 
they are not arbitrary or unjustifiably discriminatory. However, the effectiveness of 
these exceptions depends on their interpretation by dispute resolution bodies, 
highlighting the need for clarity and consistency in treaty drafting. 
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d. Unequal Power Dynamics in Negotiations 

Another challenge in integrating trade, investment, and sustainable development is the 
unequal power dynamics between developed and developing countries in trade and 
investment negotiations. Developing countries often lack the technical expertise and 
negotiating capacity to secure agreements that reflect their sustainability priorities. As 
a result, they may be pressured into accepting provisions that disproportionately favour 
investors or fail to address their specific developmental needs. 

Efforts to address these inequalities include the development of model investment 
treaties by countries such as India and South Africa, which prioritize regulatory 
flexibility and sustainable development. Regional initiatives like the African 
Continental Free Trade Area (AfCFTA) also provide a platform for collective 
bargaining, enabling African countries to negotiate agreements that reflect their shared 
developmental objectives. 

e. Enforceability of Sustainability Provisions 

While sustainability provisions are increasingly included in trade and investment 
agreements, their enforceability remains a significant challenge. Many agreements 
include commitments to environmental protection, labour rights, and corporate social 
responsibility, but these provisions are often framed as non-binding or aspirational. 

For example, the EU-Vietnam Free Trade Agreement (EVFTA) includes a chapter on 
trade and sustainable development that references commitments to the Paris Agreement 
and ILO conventions. However, the enforcement mechanism for this chapter relies on 
consultations and expert panels rather than binding dispute resolution. 

To enhance enforceability, some agreements have introduced innovative mechanisms. 
The USMCA, for instance, includes binding commitments on labour and 
environmental standards, with the potential for sanctions in cases of non-compliance. 

7. A ROADMAP FOR REFORM – FUTURE DIRECTIONS IN 
INTERNATIONAL LAW 

a. Strengthening the Legal Coherence Between Trade, Investment, and 
Sustainability 

The fragmentation of international law, characterized by overlapping treaties, 
inconsistent dispute resolution mechanisms, and conflicting obligations, must be 
addressed through clearer legal linkages. A unified international agreement on trade, 
investment, and sustainability, potentially under the auspices of the United Nations 
Conference on Trade and Development (UNCTAD) or the World Trade Organization 
(WTO), could serve as a guiding framework for future agreements. Such an agreement 
should incorporate binding sustainability commitments across all trade and investment 
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arrangements, ensuring that development objectives are not undermined by competing 
legal obligations. 

b. Reforming Investor-State Dispute Settlement (ISDS) Mechanisms 

We support the proposition to replace the ISDS with a Multilateral Investment Court 
(MIC), modelled on the EU’s Investment Court System (ICS). This permanent, 
transparent, and accountable tribunal would replace ad hoc arbitration panels and 
ensure that sustainability considerations are not secondary to investor interests. 

Additionally, treaties should introduce mandatory exhaustion of local remedies before 
international arbitration can be pursued, ensuring that domestic courts are given the 
first opportunity to adjudicate disputes. To further align ISDS with sustainable 
development, states should negotiate treaty language that restricts claims challenging 
legitimate public interest regulations, such as environmental protection laws, public 
health measures, and labour rights. 

c. Embedding Enforceable Sustainability Provisions in Trade and Investment 
Agreements 

While many modern trade and investment agreements contain references to 
environmental protection and labour rights, these commitments often lack legal 
enforceability. Future agreements should incorporate binding sustainability clauses 
with clear enforcement mechanisms. One effective model is the United States-Mexico-
Canada Agreement (USMCA), which includes enforceable labour and environmental 
standards that can trigger dispute resolution proceedings and trade sanctions in cases of 
non-compliance. 

Additionally, agreements should follow this example by linking market access benefits 
to compliance with sustainability commitments. Trade preference programs, such as the 
EU’s Generalized Scheme of Preferences (GSP+), could be expanded to condition tariff 
reductions on adherence to international environmental and labour treaties. 
Additionally, corporate due diligence requirements, mandating that multinational 
companies conduct environmental and human rights impact assessments, should be 
integrated into trade agreements. 

d. Strengthening the Role of National and Regional Courts in Trade and 
Investment Disputes 

International arbitration should not be the only avenue for resolving trade and 
investment disputes. Strengthening the role of national and regional courts in 
adjudicating disputes would enhance legal predictability and accessibility, particularly 
for developing countries. National legal frameworks should be aligned with 
international obligations to ensure that domestic courts can effectively enforce 
sustainability provisions embedded in trade and investment agreements. 
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For example, regional courts such as the Court of Justice of the European Union 
(CJEU) and the East African Court of Justice (EACJ) could play a larger role in 
interpreting trade and investment agreements in alignment with sustainability 
objectives. Establishing regional sustainability dispute resolution mechanisms could 
also provide a more accessible alternative to international arbitration, particularly for 
cases involving small businesses, workers, or indigenous communities affected by trade 
and investment policies. 

e. Incentivizing Sustainable Investment Through Preferential Treatment and 
Financial Mechanisms 

Future trade and investment agreements should provide preferential treatment for 
investments that meet high sustainability standards. One approach is the development 
of Green Investment Agreements (GIAs), which would provide stronger investment 
protections and incentives for projects in renewable energy, sustainable agriculture, and 
green technology sectors. These agreements could be modelled on the Energy Charter 
Treaty (ECT) but updated to reflect modern climate goals and exclude protections for 
fossil fuel investments. 

f. Expanding the Scope of Trade and Investment Agreements to Cover Digital and 
Technological Sustainability 

As digital trade and artificial intelligence (AI) play an increasingly significant role in 
global commerce, future agreements must address their environmental and social 
implications. The Digital Economy Partnership Agreement (DEPA) offers a potential 
model for integrating green digital trade provisions, including commitments to energy-
efficient data centres, e-waste management, and ethical AI governance. 

g. Reforming Carbon Border Adjustment Mechanisms (CBAMs) to Ensure 
Fairness 

As Carbon Border Adjustment Mechanisms (CBAMs) gain traction in trade policy, 
they must be designed to prevent economic disparities between developed and 
developing nations. While CBAMs help to prevent carbon leakage, their 
implementation must ensure that developing countries are not unfairly penalized for 
lacking the infrastructure to transition to low-carbon industries. 

One solution is to link CBAM revenues to climate finance, using funds collected from 
carbon tariffs to support developing countries’ clean energy transitions. Additionally, 
CBAM exemptions or grace periods for low-income countries could allow time for 
compliance, avoiding trade distortions that disadvantage emerging economies. 
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h. Establishing an International Trade and Investment Sustainability Compliance 
Body 

To enhance transparency and accountability, the creation of a Multilateral Sustainability 
Compliance Body (MSCB) under the WTO or UNCTAD could oversee states’ 
compliance with sustainability provisions in trade and investment agreements. This 
body would conduct independent reviews, publish sustainability performance reports, 
and facilitate non-adversarial dispute resolution mechanisms. 

Such an institution would help ensure that sustainability obligations are not treated as 
secondary commitments but as legally enforceable norms in international economic 
law. 

AS IF THESE PROBLEMS ARE NOT ENOUGH… NOW, THE TRUMP 
TARIFFS! 

Current U.S. Tariffs and Their Impact on Africa: Implications for Sustainable Trade 
under International Law 

In April 2025, the United States implemented sweeping tariff measures across multiple 
economies, with substantial implications for African countries. While introduced 
ostensibly to protect American industries, these tariffs directly challenge the principles 
of fair trade, development cooperation, and multilateralism that underpin sustainable 
development under international law. 

Several African countries have been disproportionately affected. Lesotho, for instance, 
now faces a 50% tariff—the highest globally—jeopardizing its textile industry, a major 
source of employment and export revenue. Madagascar (47%), Mauritius (40%), 
Botswana (37%), Equatorial Guinea (30%), and South Africa (30%) have similarly 
been impacted, with sectors such as agriculture, mining, and manufacturing at risk of 
severe contraction. 

These actions not only strain bilateral trade relations but also undermine frameworks 
like the African Growth and Opportunity Act (AGOA), which had provided 
preferential, duty- free access to U.S. markets for eligible African countries. With the 
new tariffs effectively nullifying these preferences, the legal and economic certainty 
promised under AGOA has been compromised. 

Furthermore, countries like Nigeria—though not facing the highest tariff rates—
express growing concern about the potential for indirect impacts. Proposed U.S. tariffs 
on oil, gas, steel, aluminum, and copper may significantly disrupt Nigeria’s core export 
industries, compounding fiscal and trade imbalances ￼. 

From an international law perspective, the unilateral imposition of such tariffs raises 
fundamental questions about non-discrimination, equity, and sustainable development 
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obligations. The World Trade Organization (WTO) allows exceptions under GATT 
Article XX for public health or environmental protection, but the economic 
justification for these tariffs remains contested. They reflect a retreat from multilateral 
dispute resolution mechanisms and create uncertainty in global trade governance. 

Moreover, the escalation of tariffs threatens to erode African states’ regulatory space 
and developmental policy autonomy, especially when coupled with structural 
imbalances in trade negotiation power. This undermines the objectives set out in 
instruments like the 2030 Agenda for Sustainable Development, particularly Goals 8 
(decent work and economic growth) and 17 (partnerships for the goals). 

CONCLUSION: A FUTURE FORGED IN LAW AND SUSTAINABILITY 

As we stand at the crossroads of economic ambition and planetary necessity, the role of 
international law in fostering trade and investment integration for sustainable 
development is more than a matter of legal codification. it is a testament to our collective 
will to shape a future that does not compromise the rights of generations to come. The 
complex interplay between trade liberalization, investment protection, and 
sustainability has illuminated both the strengths and the fractures in our global legal 
architecture. Yet, within these tensions lies the promise of transformation. 

For too long, economic expansion has been viewed as an isolated goal, with the 
assumption that prosperity, once achieved, would naturally trickle down to mend social 
inequities and heal environmental wounds. However, history has taught us that 
unregulated growth often comes at a price one that is paid in eroded ecosystems, 
displaced communities, and widening chasms of inequality. If trade and investment are 
to be engines of human progress, they must be recalibrated to align with the values of 
sustainability: justice, resilience, and shared prosperity. 

International law is both a safeguard and a battlefield in this endeavour. It provides the 
mechanisms through which states negotiate, comply, and, at times, collide in their 
pursuit of national and global interests. But its true power lies in its capacity to evolve. 
The integration of sustainability provisions into trade agreements, the reformation of 
investor- state dispute mechanisms to protect regulatory autonomy, and the inclusion 
of enforceable climate and labour standards signal a legal awakening one that recognizes 
the inextricable link between economic policy and ethical responsibility. 

Yet, the work remains unfinished. The fragmentation of international legal regimes 
continues to hinder coherent action, and the persistence of power imbalances between 
developed and developing nations threatens equitable participation in the global 
economy. The reluctance to bind sustainability provisions with the same legal rigour as 
investor protections leaves critical gaps in enforcement. These challenges demand a bold 
reimagining of how we structure legal frameworks, ensuring that trade and investment 
are not merely permitted to accommodate sustainability but are fundamentally driven 
by it. 
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As we look to the future, we must ask: What legacy will international law leave for 
those who inherit our world? Will it be a system that prioritized short-term economic 
gain over enduring planetary well-being? Or will it be a force that redefined prosperity, 
one that did not measure success by market access alone, but by the health of the forests 
that breathe for us, the dignity of the workers who build for us, and the stability of the 
climate that sustains us? 

The path forward is neither simple nor certain, but international law, when wielded 
with vision and conviction, has the power to turn ideals into obligations, and aspirations 
into realities. The moment is urgent, and the responsibility is ours. In forging legal 
frameworks that bind trade and investment to sustainability, we do not merely draft 
treaties, we write the future. 

 


